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, HPSKDVL]H WKDW WKLV LV PHUHO\ P\ RZQ YLHZ RQ WKLV VXEMHFW� DQG WKDW
P\ FROOHDJXHV RQ WKH SDQHO GR QRW MRLQ LQ LW� $FFRUGLQJO\� ZH GR QRW
GHFLGH ZKHWKHU GUXJ TXDQWLW\ LV DQ ³HOHPHQW´ RI WKH RIIHQVHV FKDUJHG LQ
WKH LQGLFWPHQW� EXW DVN RQO\ZKHWKHU WKH'LVWULFW &RXUW VXIILFLHQWO\ WUHDWHG
GUXJ TXDQWLW\ DV WKH ³IXQFWLRQDO HTXLYDOHQW´ RI DQ HOHPHQW RI WKH &RXQW
2QH FRQVSLUDF\ RIIHQVH WR ZDUUDQW WKH XVH RI WKLV IDFW LQ VHQWHQFLQJ
'HIHQGDQW EH\RQG WKH GHIDXOW ���\HDU VWDWXWRU\ PD[LPXP�

�
0RUHRYHU� WR WKH H[WHQW WKDW $SSUHQGL� +DUULV� RU RWKHU 6XSUHPH

&RXUW RU 6L[WK &LUFXLW SUHFHGHQW PLJKW UHTXLUH LW� ZH QRWH WKDW WKH
LQGLFWPHQW LQ WKLV FDVH VSHFLILHG WKH DPRXQWV RI GUXJV DOOHJHGO\ LQYROYHG
LQ WKH FKDUJHG RIIHQVHV�
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0\ RZQ YLHZ LV WKDW LW ZDV QRW� +DUULV� DIWHU DOO� DFNQRZOHGJHV WKH

OHJLVODWXUH¶V SUHURJDWLYH WR DVVLJQ WKH ODEHOV RI ³HOHPHQW´ DQG ³VHQWHQFLQJ
IDFWRU�´ ZKLOH UHVHUYLQJ WR WKH MXGLFLDU\ WKH GHWHUPLQDWLRQ ZKHWKHU D IDFW

GHVLJQDWHG D ³VHQWHQFLQJ IDFWRU´ E\ WKH OHJLVODWXUH QRQHWKHOHVV PXVW EH

WUHDWHG DV DQ ³HOHPHQW´ IRU 6L[WK $PHQGPHQW SXUSRVHV� 6HH +DUULV� ���

6� &W� DW ����� �������� 7KXV� LW LV ILUVW DQG IRUHPRVW D PDWWHU RI VWDWXWRU\

FRQVWUXFWLRQ WR DVFHUWDLQZKHWKHU&RQJUHVVPDGHGUXJTXDQWLW\ DQ HOHPHQW

RU D VHQWHQFLQJ IDFWRU XQGHU �� 8�6�&� � ���� 8SRQ XQGHUWDNLQJ WKLV

DQDO\VLV� ZH KDYH KHOG WKDW � ����E� ³VHWV IRUWK SHQDOW\ SURYLVLRQV RQO\

DQG QRW VHSDUDWH µOHVVHU LQFOXGHG¶ RIIHQVHV�´ 8QLWHG 6WDWHV Y� 0RUHQR�

��� )��G ���� ��� ��WK &LU� ������ 7KH 'LVWULFW &RXUW SURSHUO\ FRXOG
KDYH UHOLHG RQ WKLV SUHFHGHQW LQ LQVWUXFWLQJ WKH MXU\ WKDW GUXJ TXDQWLW\ ZDV
QRW DQ HOHPHQW RI WKH FKDUJHG RIIHQVHV�

, GR QRW UHDG $SSUHQGL DV KDYLQJ DQ\ LPSDFW XSRQ WKLV LVVXH RI
VWDWXWRU\ LQWHUSUHWDWLRQ� 5DWKHU� DV+DUULV H[SODLQV� $SSUHQGL UHFRJQL]HV
RQO\ D VSHFLILF FRQVWLWXWLRQDO FKHFN XSRQ WKH OHJLVODWXUH¶V SRZHU WR
GHVLJQDWH IDFWV DV VHQWHQFLQJ IDFWRUV UDWKHU WKDQ HOHPHQWV ² WKH
OHJLVODWLYH SUHURJDWLYH LV RYHUULGGHQ ZKHUH WKH IDFW LQ TXHVWLRQ ³LQFUHDVHV
WKH SHQDOW\ IRU D FULPH EH\RQG WKH SUHVFULEHG VWDWXWRU\ PD[LPXP�´
+DUULV� ��� 6� &W� DW ���� �TXRWLQJ $SSUHQGL� ��� 8�6� DW ���� ��� 6� &W�
DW ��������� ,Q WKLV HYHQW� D VHQWHQFLQJ IDFWRU PXVW EH WUHDWHG OLNH DQ
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PLQLPXP DV ZHOO DV PD[LPXP VHQWHQFHV� VR WKDW D GHIHQGDQW FRXOG QRW EH
VHQWHQFHG WR D PDQGDWRU\ PLQLPXP WHUP RI LPSULVRQPHQW� HYHQ RQH
ZKLFK ZDV DW RU EHORZ D SHUPLVVLEOH VWDWXWRU\ PD[LPXP� LI WKLV VHQWHQFH
ZDV WULJJHUHG E\ WKH WULDO FRXUW¶V GUXJ TXDQWLW\ ILQGLQJV E\ D
SUHSRQGHUDQFH RI WKH HYLGHQFH� 6HH� H�J��8QLWHG 6WDWHV Y� +XPSKUH\� ���
)��G ���� ��� ��WK &LU� ������ 8QLWHG 6WDWHV Y� 6WUD\KRUQ� ��� )��G ����
������ ��WK &LU� ������ :H KDYH VLQFH FRQFOXGHG� KRZHYHU� WKDW WKLV
PRUH H[SDQVLYH UHDGLQJ RI $SSUHQGL GLG QRW VXUYLYH WKH 6XSUHPH &RXUW¶V
UHFHQW UXOLQJ LQ+DUULV Y� 8QLWHG 6WDWHV� ��� 6� &W� ���� ������� 6HH� H�J��
8QLWHG 6WDWHV Y� /HDFKPDQ� ��� )��G ���� ��� ��WK &LU� ������ /DZUHQFH�
��� )��G DW ���� &RSHODQG� ��� )��G DW ����
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,W LV WUXH� DV WKH *RYHUQPHQW SRLQWV RXW� WKDW GHIHQVH FRXQVHO ZDV

VRPHZKDW YDJXH LQ REMHFWLQJ WR WKH 'LVWULFW &RXUW¶V SURSRVHG WUHDWPHQW
RI WKH $SSUHQGL GHFLVLRQ� $W WKH FORVH RI SURRIV� GHIHQVH FRXQVHO
SURIHVVHG WKDW ³,¶P VWLOO XQFOHDU DV WR >$SSUHQGL¶V@ LPSDFW� DQG SHUKDSV
,¶P XQFOHDU DV WR LWV PHDQLQJ�´ DQG WKHQ ³REMHFW>HG@ JHQHUDOO\ WR WKH

FRXUW¶V SURSRVHG LQVWUXFWLRQ�´ ZLWKRXW LGHQWLI\LQJ DQ\ VSHFLILF GHIHFWV�

�-�$� DW ����� 1HYHUWKHOHVV� WKH LVVXH XQGHQLDEO\ ZDV UDLVHG GXULQJ WKH

WULDO SURFHHGLQJV²DQG� RI FRXUVH� GHIHQVH FRXQVHO LV KDUGO\ WR EH IDXOWHG

IRU VRPH GHJUHH RI XQFHUWDLQW\ DV WR WKH PHDQLQJ RI $SSUHQGL� &I�
$SSUHQGL� ��� 8�6� DW ���� ��� 6� &W� DW ���� �2¶&RQQRU� -�� GLVVHQWLQJ�

�RSLQLQJ WKDW ³WKHUH DSSHDU WR EH VHYHUDO SODXVLEOH LQWHUSUHWDWLRQV RI WKH

FRQVWLWXWLRQDO SULQFLSOH RQ ZKLFK WKH &RXUW¶V GHFLVLRQ UHVWV´�� ,Q DQ\

HYHQW�'HIHQGDQW DJDLQ UDLVHG WKH LVVXH DW VHQWHQFLQJ� �VHH -�$� DW ��������

WKHUHE\ SURYLGLQJ D VHSDUDWH EDVLV IRU RXU GH QRYR UHYLHZ� 6HH 8QLWHG
6WDWHV Y� &RSHODQG� ��� )��G ���� ������� ��WK &LU� ������
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&RXQVHO GLG REMHFW� KRZHYHU� WR D VXEVHTXHQW TXHVWLRQ LQ ZKLFK WKH

*RYHUQPHQW DSSDUHQWO\ ZDV DERXW WR LQTXLUH ZK\ 'HIHQGDQW KDG QRW

FDOOHG 0V� *KDHPL DV D ZLWQHVV� �6HH -�$� DW ����� 7KH 'LVWULFW &RXUW

H[SUHVVHG VRPH VNHSWLFLVP DERXW WKLV REMHFWLRQ� ERWK EHFDXVH WKH

*RYHUQPHQW KDG QRW \HW FRPPHQWHG RQ WKH IDLOXUH WR FDOO WKLV ZLWQHVV� EXW

KDG RQO\ ³DVNHG KDOI D TXHVWLRQ�´ DQG EHFDXVH� LQ WKH &RXUW¶V YLHZ� WKH
*RYHUQPHQW KDG WKH ³ULJKW WR DUJXH DERXW WKH TXDOLW\ RI WK>H@ SURRI´ SXW
IRUZDUG E\ 'HIHQGDQW� �-�$� DW �������� 7KH 'LVWULFW &RXUW ZDV QRW
FDOOHG XSRQ WR UHVROYH WKLV LVVXH� KRZHYHU� VLQFH WKH *RYHUQPHQW DJUHHG
WR DEDQGRQ WKLV OLQH RI LQTXLU\�

,W LV QRW FOHDU IURP KLV EULHI RQ DSSHDO ZKHWKHU 'HIHQGDQW PHDQV WR
FKDOOHQJH WKH WULDO FRXUW¶V KDQGOLQJ RI WKLV PDWWHU� $Q\ VXFK FKDOOHQJH
ZRXOG ODFNPHULW� KRZHYHU� LQ OLJKW RI GHIHQVH FRXQVHO¶V SURPSW REMHFWLRQ
EHIRUH WKH *RYHUQPHQW FRXOG HYHQ ILQLVK LWV TXHVWLRQ� DQG LQ OLJKW RI WKH
*RYHUQPHQW¶V DJUHHPHQW QRW WR SURFHHG ZLWK WKLV LQTXLU\�
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